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(4) Do not exclude an applicant with 
a certificate or voucher under the Sec-
tion 8 Tenant-Based Assistance: Hous-
ing Choice Voucher Program (24 CFR 
part 982) or an applicant participating 
in a HOME tenant-based rental assist-
ance program because of the status of 
the prospective tenant as a holder of 
such certificate, voucher, or com-
parable HOME tenant-based assistance 
document. 

(5) Provide for the selection of ten-
ants from a written waiting list in the 
chronological order of their applica-
tion, insofar as is practicable; and 

(6) Give prompt written notification 
to any rejected applicant of the 
grounds for any rejection. 

[61 FR 48750, Sept. 16, 1996, as amended at 67 
FR 61756, Oct. 1, 2002; 78 FR 44674, July 24, 
2013] 

§ 92.254 Qualification as affordable 
housing: Homeownership. 

(a) Acquisition with or without rehabili-
tation. Housing that is for acquisition 
by a family must meet the afford-
ability requirements of this paragraph 
(a). 

(1) The housing must be single family 
housing. 

(2) The housing must be modest hous-
ing as follows: 

(i) In the case of acquisition of newly 
constructed housing or standard hous-
ing, the housing has a purchase price 
for the type of single family housing 
that does not exceed 95 percent of the 
median purchase price for the area, as 
described in paragraph (a)(2)(iii) of this 
section. 

(ii) In the case of acquisition with re-
habilitation, the housing has an esti-
mated value after rehabilitation that 
does not exceed 95 percent of the me-
dian purchase price for the area, de-
scribed in paragraph (a)(2)(iii) of this 
section. 

(iii) If a participating jurisdiction in-
tends to use HOME funds for home-
buyer assistance or for the rehabilita-
tion of owner-occupied single- family 
properties, the participating jurisdic-
tion must use the HOME affordable 
homeownership limits provided by 
HUD for newly constructed housing 
and for existing housing. HUD will pro-
vide limits for affordable newly con-
structed housing based on 95 percent of 

the median purchase price for the area 
using Federal Housing Administration 
(FHA) single family mortgage program 
data for newly constructed housing, 
with a minimum limit based on 95 per-
cent of the U.S. median purchase price 
for new construction for nonmetropoli-
tan areas. HUD will provide limits for 
affordable existing housing based on 95 
percent of the median purchase price 
for the area using Federal FHA single 
family mortgage program data for ex-
isting housing data and other appro-
priate data that are available nation- 
wide for sales of existing housing, with 
a minimum limit based on 95 percent of 
the state-wide nonmetropolitan area 
median purchase price using this data. 
In lieu of the limits provided by HUD, 
the participating jurisdiction may de-
termine 95 percent of the median area 
purchase price for single family hous-
ing in the jurisdiction annually, as fol-
lows. The participating jurisdiction 
must set forth the price for different 
types of single family housing for the 
jurisdiction. The participating jurisdic-
tion may determine separate limits for 
existing housing and newly constructed 
housing. For housing located outside of 
metropolitan areas, a State may aggre-
gate sales data from more than one 
county, if the counties are contiguous 
and similarly situated. The following 
information must be included in the 
annual action plan of the Consolidated 
Plan submitted to HUD for review and 
updated in each action plan. 

(A) The 95 percent of median area 
purchase price must be established in 
accordance with a market analysis 
that ensured that a sufficient number 
of recent housing sales are included in 
the survey. 

(B) Sales must cover the requisite 
number of months based on volume: 
For 500 or more sales per month, a one- 
month reporting period; for 250 through 
499 sales per month, a 2-month report-
ing period; for less than 250 sales per 
month, at least a 3-month reporting pe-
riod. The data must be listed in ascend-
ing order of sales price. 

(C) The address of the listed prop-
erties must include the location within 
the participating jurisdiction. Lot, 
square, and subdivision data may be 
substituted for the street address. 
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(D) The housing sales data must re-
flect all, or nearly all, of the one- fam-
ily house sales in the entire partici-
pating jurisdiction. 

(E) To determine the median, take 
the middle sale on the list if an odd 
number of sales, and if an even number, 
take the higher of the middle numbers 
and consider it the median. After iden-
tifying the median sales price, the 
amount should be multiplied by 0.95 to 
determine the 95 percent of the median 
area purchase price. 

(3) The housing must be acquired by 
a homebuyer whose family qualifies as 
a low-income family, and the housing 
must be the principal residence of the 
family throughout the period described 
in paragraph (a)(4) of this section. If 
there is no ratified sales contract with 
an eligible homebuyer for the housing 
within 9 months of the date of comple-
tion of construction or rehabilitation, 
the housing must be rented to an eligi-
ble tenant in accordance with § 92.252. 
In determining the income eligibility 
of the family, the participating juris-
diction must include the income of all 
persons living in the housing. The 
homebuyer must receive housing coun-
seling. 

(4) Periods of affordability. The HOME- 
assisted housing must meet the afford-
ability requirements for not less than 
the applicable period specified in the 
following table, beginning after project 
completion. The per unit amount of 
HOME funds and the affordability pe-
riod that they trigger are described 
more fully in paragraphs (a)(5)(i) (re-
sale) and (ii) (recapture) of this sec-
tion. 

Homeownership assistance HOME 
amount per-unit 

Minimum period of 
affordability in 

years 

Under $15,000 ....................................... 5 
$15,000 to $40,000 ............................... 10 
Over $40,000 ......................................... 15 

(5) Resale and recapture. The partici-
pating jurisdiction must establish the 
resale or recapture requirements that 
comply with the standards of this sec-
tion and set forth the requirements in 
its consolidated plan. HUD must deter-
mine that they are appropriate and 
must specifically approve them in writ-
ing. 

(i) Resale. Resale requirements must 
ensure, if the housing does not con-
tinue to be the principal residence of 
the family for the duration of the pe-
riod of affordability that the housing is 
made available for subsequent pur-
chase only to a buyer whose family 
qualifies as a low-income family and 
will use the property as the family’s 
principal residence. The resale require-
ment must also ensure that the price 
at resale provides the original HOME- 
assisted owner a fair return on invest-
ment (including the homeowner’s in-
vestment and any capital improve-
ment) and ensure that the housing will 
remain affordable to a reasonable 
range of low- income homebuyers. The 
participating jurisdiction must specifi-
cally define ‘‘fair return on invest-
ment’’ and ‘‘affordability to a reason-
able range of low-income homebuyers,’’ 
and specifically address how it will 
make the housing affordable to a low- 
income homebuyer in the event that 
the resale price necessary to provide 
fair return is not affordable to the sub-
sequent buyer. The period of afford-
ability is based on the total amount of 
HOME funds invested in the housing. 

(A) Except as provided in paragraph 
(a)(5)(i)(B) of this section, deed restric-
tions, covenants running with the land, 
or other similar mechanisms must be 
used as the mechanism to impose the 
resale requirements. The affordability 
restrictions may terminate upon occur-
rence of any of the following termi-
nation events: foreclosure, transfer in 
lieu of foreclosure or assignment of an 
FHA insured mortgage to HUD. The 
participating jurisdiction may use pur-
chase options, rights of first refusal or 
other preemptive rights to purchase 
the housing before foreclosure to pre-
serve affordability. The affordability 
restrictions shall be revived according 
to the original terms if, during the 
original affordability period, the owner 
of record before the termination event, 
obtains an ownership interest in the 
housing. 

(B) Certain housing may be presumed 
to meet the resale restrictions (i.e., the 
housing will be available and afford-
able to a reasonable range of low-in-
come homebuyers; a low-income home-
buyer will occupy the housing as the 
family’s principal residence; and the 
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original owner will be afforded a fair 
return on investment) during the pe-
riod of affordability without the impo-
sition of enforcement mechanisms by 
the participating jurisdiction. The pre-
sumption must be based upon a market 
analysis of the neighborhood in which 
the housing is located. The market 
analysis must include an evaluation of 
the location and characteristics of the 
housing and residents in the neighbor-
hood (e.g., sale prices, age and amen-
ities of the housing stock, incomes of 
residents, percentage of owner-occu-
pants) in relation to housing and in-
comes in the housing market area. An 
analysis of the current and projected 
incomes of neighborhood residents for 
an average period of affordability for 
homebuyers in the neighborhood must 
support the conclusion that a reason-
able range of low-income families will 
continue to qualify for mortgage fi-
nancing. For example, an analysis 
shows that the housing is modestly 
priced within the housing market area 
and that families with incomes of 65% 
to 80% of area median can afford 
monthly payments under average FHA 
terms without other government as-
sistance and housing will remain af-
fordable at least during the next five to 
seven years compared to other housing 
in the market area; the size and amen-
ities of the housing are modest and 
substantial rehabilitation will not sig-
nificantly increase the market value; 
the neighborhood has housing that is 
not currently owned by the occupants, 
but the participating jurisdiction is en-
couraging homeownership in the neigh-
borhood by providing homeownership 
assistance and by making improve-
ments to the streets, sidewalks, and 
other public facilities and services. If a 
participating jurisdiction in preparing 
a neighborhood revitalization strategy 
under § 91.215(e)(2) of its consolidated 
plan or Empowerment Zone or Enter-
prise Community application under 24 
CFR part 597 has incorporated the type 
of market data described above, that 
submission may serve as the required 
analysis under this section. If the par-
ticipating jurisdiction continues to 
provide homeownership assistance for 
housing in the neighborhood, it must 
periodically update the market anal-

ysis to verify the original presumption 
of continued affordability. 

(ii) Recapture. Recapture provisions 
must ensure that the participating ju-
risdiction recoups all or a portion of 
the HOME assistance to the home-
buyers, if the housing does not con-
tinue to be the principal residence of 
the family for the duration of the pe-
riod of affordability. The participating 
jurisdiction may structure its recap-
ture provisions based on its program 
design and market conditions. The pe-
riod of affordability is based upon the 
total amount of HOME funds subject to 
recapture described in paragraph 
(a)(5)(ii)(A)(5) of this section. Recap-
ture provisions may permit the subse-
quent homebuyer to assume the HOME 
assistance (subject to the HOME re-
quirements for the remainder of the pe-
riod of affordability) if the subsequent 
homebuyer is low-income, and no addi-
tional HOME assistance is provided. 

(A) The following options for recap-
ture requirements are acceptable to 
HUD. The participating jurisdiction 
may adopt, modify or develop its own 
recapture requirements for HUD ap-
proval. In establishing its recapture re-
quirements, the participating jurisdic-
tion is subject to the limitation that 
when the recapture requirement is 
triggered by a sale (voluntary or invol-
untary) of the housing unit, the 
amount recaptured cannot exceed the 
net proceeds, if any. The net proceeds 
are the sales price minus superior loan 
repayment (other than HOME funds) 
and any closing costs. 

(1) Recapture entire amount. The par-
ticipating jurisdiction may recapture 
the entire amount of the HOME invest-
ment from the homeowner. 

(2) Reduction during affordability pe-
riod. The participating jurisdiction 
may reduce the HOME investment 
amount to be recaptured on a prorata 
basis for the time the homeowner has 
owned and occupied the housing meas-
ured against the required affordability 
period. 

(3) Shared net proceeds. If the net pro-
ceeds are not sufficient to recapture 
the full HOME investment (or a re-
duced amount as provided for in para-
graph (a)(5)(ii)(A)(2) of this section) 
plus enable the homeowner to recover 
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the amount of the homeowner’s down-
payment and any capital improvement 
investment made by the owner since 
purchase, the participating jurisdiction 
may share the net proceeds. The net 
proceeds are the sales price minus loan 

repayment (other than HOME funds) 
and closing costs. The net proceeds 
may be divided proportionally as set 
forth in the following mathematical 
formulas: 

HOME investment

HOME investment eowner investment
Net proceeds HOMEamount to be recaptured

homeowner investment

HOME investment eowner investment
Net proceeds amount to eowner

+
× =

+
× =

hom

hom
hom

(4) Owner investment returned first. 
The participating jurisdiction may per-
mit the homebuyer to recover the 
homebuyer’s entire investment (down-
payment and capital improvements 
made by the owner since purchase) be-
fore recapturing the HOME invest-
ment. 

(5) Amount subject to recapture. The 
HOME investment that is subject to re-
capture is based on the amount of 
HOME assistance that enabled the 
homebuyer to buy the dwelling unit. 
This includes any HOME assistance 
that reduced the purchase price from 
fair market value to an affordable 
price, but excludes the amount between 
the cost of producing the unit and the 
market value of the property (i.e., the 
development subsidy). The recaptured 
funds must be used to carry out HOME- 
eligible activities in accordance with 
the requirements of this part. If the 
HOME assistance is only used for the 
development subsidy and therefore not 
subject to recapture, the resale option 
must be used. 

(6) Special considerations for single- 
family properties with more than one 
unit. If the HOME funds are only used 
to assist a low-income homebuyer to 
acquire one unit in single-family hous-
ing containing more than one unit and 
the assisted unit will be the principal 
residence of the homebuyer, the afford-
ability requirements of this section 
apply only to the assisted unit. If 
HOME funds are also used to assist the 
low-income homebuyer to acquire one 
or more of the rental units in the sin-
gle-family housing, the affordability 
requirements of § 92.252 apply to as-
sisted rental units, except that the par-

ticipating jurisdiction may impose re-
sale or recapture restrictions on all as-
sisted units (owner-occupied and rental 
units) in the single family housing. If 
resale restrictions are used, the afford-
ability requirements on all assisted 
units continue for the period of afford-
ability. If recapture restrictions are 
used, the affordability requirements on 
the assisted rental units may be termi-
nated, at the discretion of the partici-
pating jurisdiction, upon recapture of 
the HOME investment. (If HOME funds 
are used to assist only the rental units 
in such a property then the require-
ments of § 92.252 would apply and the 
owner-occupied unit would not be sub-
ject to the income targeting or afford-
ability provisions of § 92.254.) 

(7) Lease-purchase. HOME funds may 
be used to assist homebuyers through 
lease-purchase programs for existing 
housing and for housing to be con-
structed. The housing must be pur-
chased by a homebuyer within 36 
months of signing the lease’purchase 
agreement. The homebuyer must qual-
ify as a low-income family at the time 
the lease-purchase agreement is signed. 
If HOME funds are used to acquire 
housing that will be resold to a home-
buyer through a lease-purchase pro-
gram, the HOME affordability require-
ments for rental housing in § 92.252 
shall apply if the housing is not trans-
ferred to a homebuyer within forty-two 
months after project completion. 

(8) Contract to purchase. If HOME 
funds are used to assist a homebuyer 
who has entered into a contract to pur-
chase housing to be constructed, the 
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homebuyer must qualify as a low-in-
come family at the time the contract is 
signed. 

(9) Preserving affordability of housing 
that was previously assisted with HOME 
funds. 

(i) To preserve the affordability of 
HOME-assisted housing a participating 
jurisdiction may use additional HOME 
funds for the following costs: 

(A) The cost to acquire the housing 
through a purchase option, right of 
first refusal, or other preemptive right 
before foreclosure, or at the foreclosure 
sale. (The foreclosure costs to acquire 
housing with a HOME loan in default 
are eligible. However, HOME funds may 
not be used to repay a loan made with 
HOME funds.) 

(B) The cost to undertake any nec-
essary rehabilitation for the housing 
acquired. 

(C) The cost of owning/holding the 
housing pending resale to another 
homebuyer. 

(D) The cost to assist another home-
buyer in purchasing the housing. 

(ii) When a participating jurisdiction 
uses HOME funds to preserve the af-
fordability of such housing, the addi-
tional investment must be treated as 
an amendment to the original project. 
The housing must be sold to a new eli-
gible homebuyer in accordance with 
the requirements of § 92.254(a) within a 
reasonable period of time. 

(iii) The total amount of the original 
and additional HOME assistance may 
not exceed the maximum per unit sub-
sidy amount established under § 92.250. 
Alternatively to charging the cost to 
the HOME program under § 92.206, the 
participating jurisdiction may charge 
the cost to the HOME program under 
§ 92.207 as a reasonable administrative 
cost of its HOME program, so that the 
additional HOME funds for the housing 
are not subject to the maximum per- 
unit subsidy amount. To the extent ad-
ministrative funds are used, they may 
be reimbursed, in whole or in part, 
when the housing is sold to a new eligi-
ble homebuyer. 

(b) Rehabilitation not involving acquisi-
tion. Housing that is currently owned 
by a family qualifies as affordable 
housing only if: 

(1) The estimated value of the prop-
erty, after rehabilitation, does not ex-

ceed 95 percent of the median purchase 
price for the area, described in para-
graph (a)(2)(iii) of this section; and 

(2) The housing is the principal resi-
dence of an owner whose family quali-
fies as a low-income family at the time 
HOME funds are committed to the 
housing. In determining the income 
eligibility of the family, the partici-
pating jurisdiction must include the in-
come of all persons living in the hous-
ing. 

(c) Ownership interest. The ownership 
in the housing assisted under this sec-
tion must meet the definition of 
‘‘homeownership’’ in § 92.2, except that 
housing that is rehabilitated pursuant 
to paragraph (b) of this section may 
also include inherited property with 
multiple owners, life estates, living 
trusts and beneficiary deeds under the 
following conditions. The participating 
jurisdiction has the right to establish 
the terms of assistance. 

(1) Inherited property. Inherited prop-
erty with multiple owners: Housing for 
which title has been passed to several 
individuals by inheritance, but not all 
heirs reside in the housing, sharing 
ownership with other nonresident 
heirs. (The occupant of the housing has 
a divided ownership interest.) The par-
ticipating jurisdiction may assist the 
owner-occupant if the occupant is low- 
income, occupies the housing as his or 
her principal residence, and pays all 
the costs associated with ownership 
and maintenance of the housing (e.g., 
mortgage, taxes, insurance, utilities). 

(2) Life estate. The person who has the 
life estate has the right to live in the 
housing for the remainder of his or her 
life and does not pay rent. The partici-
pating jurisdiction may assist the per-
son holding the life estate if the person 
is low-income and occupies the housing 
as his or her principal residence. 

(3) Inter vivos trust, also known as a 
living trust. A living trust is created 
during the lifetime of a person. A liv-
ing trust is created when the owner of 
property conveys his or her property to 
a trust for his or her own benefit or for 
that of a third party (the bene-
ficiaries). The trust holds legal title 
and the beneficiary holds equitable 
title. The person may name him or her-
self as the beneficiary. The trustee is 
under a fiduciary responsibility to hold 
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and manage the trust assets for the 
beneficiary. The participating jurisdic-
tion may assist if all beneficiaries of 
the trust qualify as a low-income fam-
ily and occupy the property as their 
principal residence (except that contin-
gent beneficiaries, who receive no ben-
efit from the trust nor have any con-
trol over the trust assets until the ben-
eficiary is deceased, need not be low-in-
come). The trust must be valid and en-
forceable and ensure that each bene-
ficiary has the legal right to occupy 
the property for the remainder of his or 
her life. 

(4) Beneficiary deed. A beneficiary 
deed conveys an interest in real prop-
erty, including any debt secured by a 
lien on real property, to a grantee ben-
eficiary designated by the owner and 
that expressly states that the deed is 
effective on the death of the owner. 
Upon the death of the owner, the 
grantee beneficiary receives ownership 
in the property, subject to all convey-
ances, assignments, contracts, mort-
gages, deeds of trust, liens, security 
pledges, and other encumbrances made 
by the owner or to which the owner 
was subject during the owner’s life-
time. The participating jurisdiction 
may assist if the owner qualifies as 
low-income and the owner occupies the 
property as his or her principal resi-
dence. 

(d) New construction without acquisi-
tion. Newly constructed housing that is 
built on property currently owned by a 
family which will occupy the housing 
upon completion, qualifies as afford-
able housing if it meets the require-
ments under paragraph (a) of this sec-
tion. 

(e) Providing homeownership assistance 
through lenders. Subject to the require-
ments of this paragraph (e), the par-
ticipating jurisdiction may provide 
homeownership assistance through for- 
profit or nonprofit lending institutions 
that provide the first mortgage loan to 
a low-income family. 

(1) The homeownership assistance 
may be provided only as specified in a 
written agreement between the partici-
pating jurisdiction and the lender. The 
written agreement must specify the 
forms and amounts of homeownership 
assistance that the participating juris-
diction authorizes the lender to provide 

to families and any conditions that 
apply to the provision of such home-
ownership assistance. 

(2) Before the lender provides any 
homeownership assistance to a family, 
the participating jurisdiction must 
verify that the family is low-income 
and must inspect the housing for com-
pliance with the property standards in 
§ 92.251. 

(3) No fees (e.g., origination fees or 
points) may be charged to a family for 
the HOME homeownership assistance 
provided pursuant to this paragraph 
(e), and the participating jurisdiction 
must determine that the fees and other 
amounts charged to the family by the 
lender for the first mortgage financing 
are reasonable. Reasonable administra-
tive costs may be charged to the HOME 
program as a project cost. If the par-
ticipating jurisdiction requires lenders 
to pay a fee to participate in the HOME 
program, the fee is program income to 
the HOME program. 

(4) If the nonprofit lender is a sub-
recipient or contractor that is receiv-
ing HOME assistance to determine that 
the family is eligible for homeowner-
ship assistance, but the participating 
jurisdiction or another entity is mak-
ing the assistance to the homebuyer 
(e.g., signing the documents for the 
loan or the grant), the requirements of 
paragraphs (e)(2) and (3) of this section 
are applicable. 

(f) Homebuyer program policies. The 
participating jurisdiction must have 
and follow written policies for: 

(1) Underwriting standards for home-
ownership assistance that evaluate 
housing debt and overall debt of the 
family, the appropriateness of the 
amount of assistance, monthly ex-
penses of the family, assets available 
to acquire the housing, and financial 
resources to sustain homeownership; 

(2) Responsible lending, and 
(3) Refinancing loans to which HOME 

loans are subordinated to ensure that 
the terms of the new loan are reason-
able. 

[61 FR 48750, Sept. 16, 1996, as amended at 67 
FR 61756, Oct. 1, 2002; 68 FR 10161, Mar. 4, 
2003; 69 FR 16766, Mar. 30, 2004; 69 FR 68052, 
Nov. 22, 2004; 72 FR 16685, Apr. 4, 2007; 78 FR 
44674, July 24, 2013] 
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